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Re: Proposed changes to RAP 10.2
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL) supports the
proposed amendment of this rule. Given the increasing complexity of
appellate records—including the increased use of body worn camera footage as trial
exhibits—and to avoid routine requests for extensions of time from appellate counsel,
increasing the number of days from 45 to 60 for filing an appellate brief after
the report of proceedings is filed better reflects the time and effort involved in
drafting an opening brief and will promote an efficient resolution of appeals.

Thank you for your consideration,

Cooper Offenbecher
WACDL President
Emily Gause Christopher Taylor

WACDL Court Rules Committee Co-Chair WACDL Court Rules Committee Co-Chair



From: OFFICE RECEPTIONIST, CLERK

To: Farino, Amber

Cc: Ward, David

Subject: FW: WACDL Court Rule Public Comments
Date: Wednesday, April 30, 2025 3:46:30 PM
Attachments: WACDL 3.1.pdf

WACDL 3.2.pdf
WACDL 4.1.pdf
WACDL 8.3.pdf
WACDL RAP 10.2.pdf
WACDL CR 12.pdf
WACDL 17.7.pdf
WACDL 18.17.pdf

From: Lauren Bramwell <Lauren@wacdl.org>

Sent: Wednesday, April 30, 2025 3:34 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
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Subject: WACDL Court Rule Public Comments
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Good Afternoon,

Please see the attached comments submitted on behalf of the Washington
Association of Criminal Defense Lawyers (WACDL) regarding the following proposed
rules:

o CrR/CrRLJ 3.1 (Appellate Caseloads)
o CrR/CrRLJ 3.2
« CrR/CrRL] 4.1
« CrR/CrRL] 8.3

e« CR12

« RAP10.2

« RAP17.7

« RAP18.17
Thank you,

Lauren Bramwell (she/they)

Executive Director

Washington Association of Criminal Defense Lawyers
450 Alaskan Way S. Suite 205
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Re: Proposed changes to CrR 3.1, CrRLJ 3.1, JuCR 9.2 (Appellate Caseloads)
Honorable Justices of the Supreme Court:

These proposed rule changes reduce the caseload of a full-time appellate
public defense attorney or assigned counsel from 36 to 25 appeals per year.
WACDL supports these changes.

The Sixth Amendment and Article I, Section 22, and cases construing
it, together with the Rules of Professional Conduct—not the Rules of
Appellate Procedure or the legislature—set the standards for the scope of the
representation of appellate counsel. Although RAP 10.1 uses the discretionary term
“may” regarding the filing of certain briefs, appellate counsel are often ethically
obligated to file those briefs. Similarly, while the statutory right to appointed counsel
under RCW 10.73.150 does not attach until discretionary review is granted, appellate
counsel frequently have an ethical duty to assist with seeking review to increase the
likelihood that it will be accepted.

The current caseload standards for appellate counsel are based on a flawed
understanding of how much time attorneys actually spend on an appeal. This
misunderstanding stems from a failure to recognize the full scope of professional
obligations that appellate attorneys owe to their clients. As a result, Washington’s
appellate public defense system is burdened by caseloads so high that attorneys often
request multiple extensions of time—leading to unnecessary and potentially
prejudicial delays.





Additionally, these proposed rule changes bring the caseload standards in line with
the Washington State Bar Association Council on Public Defense’s Appellate
Standards Subcommittee's findings and  recommendations, = which  were
adopted by the Washington State Bar Association in September of 2024.
These recommendations recognize the growing complexity of appellate cases, aim
to support the recruitment of new attorneys into appellate practice, and are
designed to preserve the continued participation of experienced appellate counsel.

Adopting these proposed rule changes is a necessary step toward ensuring the ethical
and effective representation of appellate clients in Washington. By aligning caseload
standards with the realities of appellate practice and the professional responsibilities of
counsel, the changes will reduce harmful delays, improve the quality of advocacy, and
help sustain a robust and experienced appellate defense bar.

Thank you for your consideration,

A

Cooper Offenbecher
WACDL President

il oo L
Emily Gause Christopher Taylor

WACDL Court Rules Committee Co-Chair WACDL Court Rules Committee Co-Chair
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Re: Proposed changes to CrR 3.2, CrRLJ 3.2 (Release of Accused)
Honorable Justices of the Supreme Court:

These proposed rule changes clarify one of the factors a trial court must
consider in deciding whether to impose conditions of release on an
individual accused of a crime, and what those conditions should be. More
particularly, it replaces the phrase “seek to intimidate witnesses, or
otherwise unlawfully interfere with the administration of justice” with more
concrete language, to wit: “intimidat[ing] or threaten[ing] a witness, victim, or
court employees, or tamper[ing] with evidence.” The Washington Association of
Criminal Defense Lawyers (WACDL) supports these changes.

Currently, the rules use the vague and broad phrase “interfere with
the administration of justice,” with only one example of what that phrase means and
how it is meant to be interpreted: “intimidate witnesses.” Many judicial officers
under the current rules apply the canon of statutory interpretation ejusdem
generis and find that acts like threatening a witness, intimidating a court
employee, or tampering with evidence to be sufficiently similar to warrant
imposition of prophylactic conditions of release. However some judicial
officers may narrowly construe the rules as currently written, and find a
substantial danger of evidence tampering to be an improper basis upon
which to impose conditions of release. Additionally, some judicial
officers may adopt a broader interpretation of “interference with the
administration of justice” and determine that the accused poses a substantial
risk of committing future acts—regardless of their connection to the
underlying purposes of the rules—in order to justify imposing conditions of
release. Clarifying the types of conduct that justify imposing conditions of release
would promote greater consistency in judicial decisions across jurisdictions.





Additionally, the current rules’ use of the phrase “interfere with the administration of
justice” is inherently vague and risks being interpreted too broadly—creating the
potential for implicit bias to influence judicial decisions. The persistent correlation
between irrelevant and impermissible factors—such as race, ethnicity, disability, and
indigency—and the imposition of more stringent conditions of release, including
higher bail, travel restrictions, and pretrial supervision, is well-documented and
widely recognized. The current rules often provide a facially neutral
justification for imposing such conditions, thereby reinforcing this troubling
pattern. This concern is particularly acute when the stated rationale bears little or no
relationship to the actual goals of the rules.

For example, when a judicial officer cites a person’s failure to meet
unrelated societal expectations—such as lacking a current driver’s license, falling
behind on child support, failing to pay legal financial obligations from a prior
case, or not being enrolled in a mental health treatment program—as grounds for
setting bail based on a perceived risk of interfering with the administration of
justice, the underlying purposes of CrR 3.2 and CrRLJ 3.2 are not served.
Instead, individuals—often from historically marginalized communities—suffer
unnecessary deprivations of liberty without any corresponding benefit to public safety
or court integrity.

To ensure that conditions of release are imposed fairly, consistently, and in
alignment with the rules’ intended goals, the standards must be both clear and
narrowly tailored. Without these safeguards, the risk remains high that implicit bias
and irrelevant considerations will continue to shape outcomes—undermining public
trust in the legal system and inflicting lasting harm on individuals who have not
been convicted of any crime.

Thank you for your consideration,

Cooper Offenbecher
WACDL President

Coilly C— A
Emily Gause Christopher Taylor

WACDL Court Rules Committee Co-Chair WACDL Court Rules Committee Co-Chair
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Re: Proposed changes to CrR/CrRLJ 4.1 (Arraignment)
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL) strongly
supports the proposed amendments to CrR 4.1 and CrRLJ 4.1 as proposed by the
King County Department of Defense and the Snohomish County Public Defenders
Association.

Reducing the timeframe for in-custody arraignment hearings from 14 days to 3 days is
a critical step toward ensuring due process, protecting the rights of individuals who
are presumed innocent, and promoting uniformity and consistency in criminal
procedure across Washington State.

Currently, there is a troubling lack of consistency in how long individuals must wait
for arraignment depending on the county in which their case is filed. For example,
in Pierce County, defendants are typically arraigned within 24 to 72 hours. In
contrast, defendants in Snohomish and King counties may be forced to wait as long
as 14 days due to procedural delays in transitioning cases from district court to
superior court. These disparities are unacceptable and perpetuate systemic
inequities based solely on geography.

The consequences of these delays are not theoretical—they are real and harmful.
Forcing individuals to sit in jail for up to two weeks without an arraignment or
judicial review of their bail or release conditions can result in the loss of employment,
housing, child custody, and more. These are life-altering consequences suffered before
any formal charges are heard, and in the face of the constitutional presumption of
innocence.





Furthermore, during this pre-arraignment period, many individuals lack
meaningful access to counsel, leaving them unable to advocate for their release or
understand their legal situation. The proposed rule change will help ensure that no
one is left languishing in custody without prompt access to the court and legal
representation.

In addition to advancing constitutional and policy principles, the proposed
amendment to CrR 4.1 is fiscally responsible. Every day a person sits in jail
awaiting arraignment imposes a direct cost on county taxpayers—often with
no public safety benefit. The Department of Corrections estimates it costs
$115 per day to house an individual in custody. In county jails, the costs are even
higher. King County reports a daily cost of $192 per person; Issaquah charges
$140 per day; and Pierce County’s daily jail fee is $155.67, with even higher rates for
individuals requiring mental health services.

In many -cases, these individuals are ultimately released at arraignment—
meaning taxpayers absorb 10 to 14 days of incarceration costs for people who did
not need to be jailed in the first place. These costs multiply in jurisdictions with high
filing volumes and disproportionately affect individuals who are indigent,
mentally ill, or undergoing detoxification. Jails must spend additional funds to
provide medication, mental health care, and withdrawal management services during
this time—none of which would be necessary if cases moved more swiftly to
judicial review.

By adopting a uniform 3-day timeline for in-custody arraignment, Washington
can reduce unnecessary jail expenditures, ease the burden on local facilities,
and better align criminal procedure with both justice and fiscal responsibility.

Importantly, reducing the timeline for in-custody arraignment to 3 days does
not eliminate flexibility where additional time is needed. Courts retain full
discretion to grant continuances upon request. Defense counsel can always move to
continue an arraignment under existing case law. As the Washington Supreme
Court made clear in State v. Ford, 125 Wn.2d 919 (1995), trial courts have the
authority to continue arraignment for good cause. Thus, the proposed rule
promotes timely review while preserving the discretion necessary to accommodate
case-specific needs.

WACDL urges the Supreme Court to adopt these amendments and establish a
uniform 3-day timeframe for in-custody arraignments. Doing so affirms the
judiciary’s commitment to fairness, efficiency, and the protection of fundamental
rights for all Washingtonians, regardless of where they are charged.

Thank you for your consideration,





Lo

Cooper Offenbecher
WACDL President

© Doy o

Emily Gause
WACDL Court Rules Committee Co-Chair
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Christopher Taylor
WACDL Court Rules Committee Co-Chair
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Re: Proposed changes to CrR/CrRLJ 8.3 (Dismissal)
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL)
strongly supports the proposed amendments to CrR 8.3 and CrRLJ 8.3 in their
entirety. The rule change is a much-needed reform that restores balance to the
criminal legal system by empowering trial courts with the discretion to dismiss
cases in the interest of justice.

WACDL also supports a version of the rule in which consideration of the
four enumerated factors 1s permissive (“may”) rather than
mandatory (“shall”), which preserves judicial discretion and flexibility in application.
As outlined in the proponents' GR 9 cover sheet, the current version of CrR 8.3(b)
has proven too narrow and inflexible to address many of the real-world challenges
that arise in criminal proceedings. Under the existing rule, judges are
significantly constrained in their ability to dismiss cases—even where there is serious
governmental misconduct or where continuing the prosecution would clearly
undermine the interests of justice.

The proposed amendment corrects this by allowing courts to evaluate the totality of
circumstances, not only at trial but across the lifespan of a case, including pretrial
matters like competency hearings. It recognizes that miscarriages of justice and
systemic failures are not confined to the courtroom and gives judges the ability to
respond accordingly.





Importantly, the proposed rule also allows for a broader, more inclusive
range of considerations. Judges would be able to weigh victim input, evaluate
prosecutorial and law enforcement misconduct at all stages of the case, and
consider the long-term consequences of prosecution on the individual and the
community. These tools are vital to ensuring that our justice system does not
operate in a vacuum, but rather reflects the full context of each case.

The rule further empowers courts to serve their constitutional role as a check
on the executive branch. By granting judges the authority to dismiss cases
in furtherance of justice, it sends a clear signal that misconduct—whether
by prosecutors or law enforcement—will not be tolerated. This creates a
meaningful incentive for all actors in the system to uphold the highest standards of
integrity and professionalism.

These proposed changes to CrR 8.3 are urgently needed to address
recurring patterns of prosecutorial conduct that undermine fairness but are rarely
remedied under the current rule. For example, defense attorneys frequently face late
discovery  disclosures—sometimes Just days before trial—forcing
defendants into a Hobson’s choice between their right to a speedy trial and
their right to effective assistance of counsel. In other cases, defense teams uncover
Brady material on their own, clearly suppressed by the State, yet courts decline to
dismiss because the material was “ultimately” found in time for trial,
overlooking the systemic failure and constitutional violation involved.
Another common scenario arises when prosecutors withhold the identity
of a confidential informant until the eve of trial, preventing the defense from
conducting any meaningful investigation. If that informant's identity then creates
a conflict for defense counsel, the client must wait weeks or months for new
counsel to be appointed and prepared—through no fault of their own. The
amended rule would empower courts to respond meaningfully to these
injustices, and deter conduct that disrupts the integrity of the process and delays
justice for all parties involved.

WACDL believes that this rule change will elevate the overall quality of justice
in Washington. By centering fairness, accountability, and judicial
independence, it moves our system closer to one that truly serves the public
interest and respects the rights of all individuals—especially those most
vulnerable to misuse of prosecutorial power.

We urge the Supreme Court to adopt this critical reform to CrR 8.3 and CrRLJ 8.3 and
support the rule's goals of fairness, equity, and a more principled criminal

legal system.

Thank you for your consideration,
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Cooper Offenbecher
WACDL President
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Emily Gause
WACDL Court Rules Committee Co-Chair
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Christopher Taylor
WACDL Court Rules Committee Co-Chair
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Re: Proposed changes to RAP 10.2
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL) supports the
proposed amendment of this rule. Given the increasing complexity of
appellate records—including the increased use of body worn camera footage as trial
exhibits—and to avoid routine requests for extensions of time from appellate counsel,
increasing the number of days from 45 to 60 for filing an appellate brief after
the report of proceedings is filed better reflects the time and effort involved in
drafting an opening brief and will promote an efficient resolution of appeals.

Thank you for your consideration,

Cooper Offenbecher
WACDL President
Emily Gause Christopher Taylor

WACDL Court Rules Committee Co-Chair WACDL Court Rules Committee Co-Chair
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Re: Proposed changes to CR 12
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL) supports the
proposed amendment of this rule. Individuals in the custody of the Washington State
Department of Corrections or a County Jail have reduced access to resources—e.g. law
libraries, courthouse facilitators, legal forms, telephones, the Internet, the Post Office,
and attorneys—and are much more likely to be indigent. Due to their limited
access to legal resources, individuals in custody often face significant barriers to
meaningful participation in litigation—particularly in civil cases where counsel is
rarely appointed. Providing additional time to serve an answer in such cases enhances
their ability to engage with the legal process and reduces the likelihood of unnecessary
proceedings, such as CR 55(¢) motions to set aside default judgments.

For all these reasons, WACDL supports the proposed amendment to CR 12. The
changes promote clarity, fairness, and judicial efficiency by ensuring that all parties—
particularly those facing systemic barriers to participation—are afforded a meaningful
opportunity to be heard. By extending time for individuals in custody to respond and
aligning procedural rules with practical realities, the amendment helps safeguard
access to justice and prevent unnecessary defaults and avoidable litigation.

Thank you for your consideration,

Cooper Offenbecher
WACDL President
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April 29, 2025
Sent via email to supreme@courts.wa.gov
Washington State Supreme Court

Court Rules Committee
supreme(@courts.wa.gov

Re: Proposed changes to RAP 17.7, RAP 18.13, RAP 18.3A
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL) opposes the
proposed amendment of this rule. Many individuals adversely affected by rulings issued
by commissioners or clerks are in the custody of the Washington State Department of
Corrections. Incarceration frequently delays communication between these individuals
and their attorneys. For example, individuals in DOC custody generally cannot receive
incoming telephone calls, often experience mail delays due to DOC screening
procedures, and have limited access to phones for placing outgoing calls. As a result,
attorneys are rarely able to discuss the contents and implications of a ruling with their
clients on the day it is issued—and in many cases, not for several days thereafter.

Shortening the timeframe for filing a motion to modify from 30 to 15 days undermines
the attorney-client relationship. It forces counsel to either file a motion without
sufficient consultation, rush the preparation of a motion under a severely truncated
timeline, or waive the motion altogether.

For these reasons, WACDL urges the Court to reject the proposed amendment.
Reducing the timeframe to file a motion to modify places an undue burden on
incarcerated individuals and their counsel, compromising meaningful attorney-client
communication and the ability to fully assess and respond to adverse rulings.

Thank you for your consideration,

A

Cooper Offenbecher
WACDL President
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April 25, 2025
Sent via email to supreme@courts.wa.gov
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Re: Proposed changes to RAP 18.17 (Overlength Briefs)
Honorable Justices of the Supreme Court:

The Washington Association of Criminal Defense Lawyers (WACDL) opposes the
proposed amendment to RAP 18.17. While we appreciate the proponent’s intent to
provide additional guidance regarding overlength briefs, the proposed rule fails to
account for the realities and demands of modern appellate practice—particularly in
criminal cases—and risks undermining the fair and effective representation of
individuals appealing criminal convictions.

One of the most pressing concerns raised by WACDL appellate practitioners
is the constitutional and strategic necessity of preserving federal claims on direct
appeal. Counsel must raise and brief certain federal issues to preserve them for
later habeas review. The proposed rule’s emphasis on discouraging overlength briefs
could lead to a chilling effect, causing appellate attorneys to omit issues critical for
future litigation out of fear that their requests for additional length may be denied or
disfavored.

Furthermore, the suggestion in the GR 9 cover sheet that the existing version of RAP
18.17 “contemplates” complex appeals and lengthy records is inaccurate. The
current rule, drafted decades ago, reflects a much earlier era of appellate practice. Since
then, the size and complexity of records in criminal cases have grown dramatically.
Increased pretrial litigation, more extensive trial transcripts, and the proliferation of
electronically stored evidence all contribute to longer records and more complicated
appeals. The proposed rule does not adequately acknowledge these shifts.





Additionally, WACDL practitioners report that motions for overlength briefs are
already used sparingly and responsibly. One experienced appellate attorney noted filing
fewer than two dozen such motions in a 30-year career. This demonstrates that there is
no widespread abuse or overuse of overlength filings that would justify new restrictions.

While we recognize the proposed amendment includes a provision for reciprocal
overlength briefs for respondents, this does not address the underlying issue: that
appellate advocates—particularly those in criminal defense—mneed flexibility to present
all necessary arguments to safeguard their clients' rights, especially when those clients
face the loss of liberty.

For these reasons, WACDL urges the Court to reject the proposed amendment to RAP
18.17. The current rule already allows courts to manage overlength filings through
discretion, and there is no demonstrated need to further constrain that process in a way

that may compromise the quality and completeness of criminal appellate advocacy.

Thank you for your consideration,

Lo

Cooper Offenbecher
WACDL President

Coilly (E

Emily Gause Christopher Taylor
WACDL Court Rules Committee Co-Chair WACDL Court Rules Committee Co-Chair
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